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This disposition is not appropriate for publication and is not precedent except as
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Appeal from the United States District Court
for the District of Oregon
Michael H. Simon, District Judge, Presiding
Argued and Submitted September 20, 2013
San Francisco, California
Before: FISHER and PAEZ, Circuit Judges, and FOGEL, District Judge.**
The plaintiffs appeal the judgment entered in favor of the defendants on their
claims under the Marine Mammal Protection Act (MMPA) and National Environmental
Policy Act (NEPA). We have jurisdiction under 28 U.S.C. § 1291, and we affirm.
1.

In a previous appeal, we vacated the National Marine Fisheries Services’

(NMFS) action and remanded for the agency to “adequately explain[] its finding that sea
lions are having a ‘significant negative impact’ on the decline or recovery of listed
salmonid populations given earlier factual findings by NMFS that fisheries that cause
similar or greater mortality among these populations are not having significant negative
impacts.” Humane Soc’y of U.S. v. Locke (Humane Society I), 626 F.3d 1040, 1048
(2010). NMFS has now included in its new decision memorandum a 13-page explanation
for these seemingly disparate factual findings. This explanation discusses, among other
things, the qualitative differences between regulated and managed fisheries and
hydropower operations on the one hand and pinniped predation on the other. The

**

The Honorable Jeremy D. Fogel, United States District Judge for the Northern
District of California, sitting by designation.
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decision memorandum also discusses the difficulty in estimating actual sea lion predation
and the socio-economic and cultural benefits that factored into the agency’s fisheries’
analyses. In reviewing the new record, we cannot say that the agency has failed to
“examine the relevant data” or “articulate a satisfactory explanation for its action
including a ‘rational connection between the facts found and the choice made.’” Motor
Vehicle Mfrs. Ass’n of U.S. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)
(quoting Burlington Truck Lines v. United States, 371 U.S. 156, 168 (1962)).
2.

The 2008 authorization limited the number of sea lions that could be killed

to the lesser of 85 sea lions per year or “the number required to reduce the observed
predation rate to 1 percent of the salmonid run at Bonneville Dam.” 73 Fed. Reg. 15,483,
15,486 (Mar. 24, 2008). In Humane Society I, we construed this as an implicit finding
that “California sea lion predation greater than 1 percent would have a significant
negative impact on the decline or recovery of the listed salmonid populations.” 626 F.3d
at 1052. We held that NMFS had not “adequately explained why a California sea lion
predation rate of 1 percent would have a significant negative impact on the decline or
recovery of these salmonid populations,” id. at 1048, and we “echo[ed] the concerns of
the Marine Mammal Commission,” which had “repeatedly emphasized to NMFS the need
to ‘identify the level at which predation of salmonids by pinnipeds no longer would be
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considered significant,’ because ‘the taking authority should lapse once predation is
reduced to a level where it no longer is having a significant impact,’” id. at 1052.
In the new authorization, NMFS has limited the number of sea lions that can be
killed to 92 animals per year but has altogether eliminated the 1 percent predation rate
threshold for suspending sea lion removals, deeming it both unnecessary for the
protection of the California sea lion population and impractical in light of the potential for
predation rates to fluctuate. Instead, NMFS has relied upon seven qualitative factors,
which are discussed below, to justify its determination of “significant negative impact,”
and it has decided “at the conclusion of the 5-year authorization to assess predation trends
to determine whether the lethal removal authorization should continue.”
The plaintiffs contend that this action fails to respond to concerns raised in
Humane Society I and, more broadly, that with the elimination of the 1 percent threshold
the agency’s authorization would permit the states’ to lethally remove sea lions even if
sea lion predation dropped well below 1 percent (observed predation was only 1.1 percent
in 2011) and, indeed, even if predation ceased entirely. They contend that the agency’s
approach cannot be reconciled with the plain language of the MMPA, which does not
authorize the taking of any sea lion unless pinnipeds “are having a significant negative
impact on the decline or recovery of salmonid fishery stocks.” 16 U.S.C. § 1389(b)(1).
They further contend that NMFS’s failure to establish a specific threshold at which sea
4
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lion predation will no longer be considered “significant” under the MMPA – at which
point authorization to kill sea lions would have to lapse – is indicative of the agency’s
larger failure to adopt any quantitative or objective, measurable standard for determining
when sea lion predation does and does not constitute a significant negative impact on
salmonid recovery.
Although the plaintiffs raise valid concerns, we cannot agree that NMFS acted
arbitrarily or capriciously by failing to adopt a more quantitative measure of significance.
The plaintiffs point out that in 2008 the Marine Mammal Commission recommended that
NMFS adopt a quantitative measure of significance and offered three suggested measures.
In its 2008 final environmental assessment, however, NMFS considered the
Commission’s recommendations and provided a reasoned explanation for not adopting
them. In its 2012 decision memorandum, moreover, NMFS explained that at the present
time the results from modeling “are too preliminary and inconclusive to provide reliable
estimates on the absolute impact of pinniped predation.” Although the plaintiffs contend
that more objective measures of significance are available and workable, we cannot say
that the agency’s conclusions to the contrary are arbitrary or capricious.
We reach the same conclusion with respect to the agency’s determination to rely
on a reassessment of the situation at the end of five years to determine whether lethal
removal authorization should continue. Although the current authorization does not
5
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include any mechanism by which the states will be required to suspend removals if sea
lion predation continues to diminish during the five-year life of the authorization, we
were informed by counsel during oral argument that the states would exercise discretion
to suspend removals if predation fell to acceptable levels, taking the totality of
circumstances into account. Given NMFS’s determination that there is no quantitative
measure of significance that could serve as a bright-line threshold for suspending
removals, we cannot say that the path adopted by NMFS is arbitrary or capricious.
3.

The plaintiffs challenge NMFS’s interpretation of the statutory term

“significant negative impact” as well as the seven factors NMFS used to determine that
pinnipeds were having a significant negative impact on the recovery of at-risk salmonid
populations at Bonneville Dam.
NMFS’s interpretation of “significant negative impact” as an impact that is
“meaningful” and “not insignificant,” 76 Fed. Reg. 56,167, 56,170 (Sept. 12, 2011), is
consistent with the common and ordinary meaning of the word significant. See American
Heritage Dictionary of the English Language 1630 (5th ed. 2011) (“Having or likely to
have a major effect . . . .”); Webster’s Third New International Dictionary 2116 (2002)
(“having or likely to have influence or effect : deserving to be considered : important,
weighty, notable . . . .”). The agency’s interpretation, therefore, is permissible under
Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-43
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(1984). See Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967,
980 (2005).
As noted earlier, NMFS has relied upon seven factors to determine that pinnipeds
are having a significant negative impact on at-risk salmonid populations at Bonneville
Dam: (1) the predation is measurable, has grown since 2002, and could continue to
increase if not addressed; (2) nonlethal deterrence efforts have been unsuccessful at
reducing the number of sea lions or amount of predation; (3) the level of adult salmonid
mortality is sufficiently large to have a measurable effect on the numbers of listed adult
salmonids contributing to the productivity of the affected populations; (4) in 2010,
California sea lions reached their highest numbers since 2004, thereby demonstrating that
their numbers are as yet unpredictable and can easily grow; (5) the predation rate from
California sea lions increases when salmonid run sizes decrease; (6) California sea lion
and Steller sea lion predation on at-risk salmonids at Bonneville Dam has a combined
effect; and (7) the mortality rate for listed salmonids is comparable to mortality rates from
other sources that have resulted in the agency using its authority under the Endangered
Species Act (ESA) to reduce the impact. In the absence of a reliable basis for adopting a
quantitative standard, we cannot fault the agency for adopting a qualitative standard. See
Ctr. for Biological Diversity v. Salazar, 695 F.3d 893, 905-07 (9th Cir. 2012); Ranchers
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Cattlemen Action Legal Fund v. U.S. Dep’t of Agric., 415 F.3d 1078, 1096-97 (9th Cir.
2005).
We agree with the plaintiffs that at least in theory, some of these factors – e.g., that
“predation is measurable” or that the “level of adult salmonid mortality is sufficiently
large to have a measurable effect on the numbers of listed adult salmonids contributing to
the productivity of the affected” populations (emphases added) – could be applied in
ways that would eviscerate the MMPA statutory standard, confer virtually limitless
discretion on the agency to make a finding of significant impact and preclude effective
judicial review. However, we do not understand the factors considered as a whole to
permit such an application. The seventh factor in particular looks to whether the
mortality rate caused by sea lions is comparable to mortality rates from other sources –
i.e., dams and fisheries – that have resulted in the agency using its ESA authority to
reduce the impact. This factor places a meaningful constraint on the agency’s discretion
to find sea lion predation to have a significant negative impact. We doubt, for example,
that NMFS could reasonably conclude that sustained predation below 1 percent could
constitute a significant negative impact under the MMPA standard and these seven
factors, at least absent evidence of a disproportionately adverse impact on a particular atrisk salmonid population. Thus, on the existing record, we hold that neither the agency’s
reliance on these seven factors nor its application of them was arbitrary or capricious.
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An agency is required to undertake a supplemental NEPA analysis when it

makes “substantial changes in the proposed action that are relevant to environmental
concerns” or there are “significant new circumstances or information relevant to
environmental concerns and bearing on the proposed action or its impacts.” 40 C.F.R.
§ 1502.9(c)(1). NMFS prepared a Supplemental Information Report and concluded that
preparing a supplemental environmental assessment was unnecessary. Because those
findings are neither arbitrary nor capricious, we hold that the agency’s actions did not
violate NEPA.
AFFIRMED.
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Office of the Clerk
95 Seventh Street
San Francisco, CA 94103
Information Regarding Judgment and Post-Judgment Proceedings
Judgment
•
This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.
Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2)
•
The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.
Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)
(1)

A.
•

•

B.
•

Purpose (Panel Rehearing):
A party should seek panel rehearing only if one or more of the following
grounds exist:
►
A material point of fact or law was overlooked in the decision;
►
A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
►
An apparent conflict with another decision of the Court was not
addressed in the opinion.
Do not file a petition for panel rehearing merely to reargue the case.
Purpose (Rehearing En Banc)
A party should seek en banc rehearing only if one or more of the following
grounds exist:

Post Judgment Form - Rev. 08/2013

1

Case: 13-35195
►
►
►

09/27/2013

ID: 8799429

DktEntry: 41-2

Page: 2 of 5

(11 of 14)

Consideration by the full Court is necessary to secure or maintain
uniformity of the Court’s decisions; or
The proceeding involves a question of exceptional importance; or
The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

(2)

Deadlines for Filing:
•
A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).
•
If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of
judgment. Fed. R. App. P. 40(a)(1).
•
If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.
•
See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).
•
An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or
an agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3)

Statement of Counsel
•
A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4)

Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
•
The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.
•
The petition must be accompanied by a copy of the panel’s decision being
challenged.
•
An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.
•
If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a
petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.
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The petition or answer must be accompanied by a Certificate of
Compliance found at Form 11, available on our website at
www.ca9.uscourts.gov under Forms.
You may file a petition electronically via the appellate ECF system. No
paper copies are required unless the Court orders otherwise. If you are a
pro se litigant or an attorney exempted from using the appellate ECF
system, file one original petition on paper. No additional paper copies are
required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
•
The Bill of Costs must be filed within 14 days after entry of judgment.
•
See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.
Attorneys Fees
•
Ninth Circuit Rule 39-1 describes the content and due dates for attorneys
fees applications.
•
All relevant forms are available on our website at www.ca9.uscourts.gov
under Forms or by telephoning (415) 355-7806.
Petition for a Writ of Certiorari
•
Please refer to the Rules of the United States Supreme Court at
www.supremecourt.gov
Counsel Listing in Published Opinions
•
Please check counsel listing on the attached decision.
•
If there are any errors in a published opinion, please send a letter in
writing within 10 days to:
►
Thomson Reuters; 610 Opperman Drive; PO Box 64526; St. Paul,
MN 55164-0526 (Attn: Jean Green, Senior Publications
Coordinator);
►
and electronically file a copy of the letter via the appellate ECF
system by using "File Correspondence to Court," or if you are an
attorney exempted from using the appellate ECF system, mail the
Court one copy of the letter.
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United States Court of Appeals for the Ninth Circuit
BILL OF COSTS
Note:

If you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of
service, within 14 days of the date of entry of judgment, and in accordance with 9th Circuit Rule 39-1. A
late bill of costs must be accompanied by a motion showing good cause. Please refer to FRAP 39, 28
U.S.C. § 1920, and 9th Circuit Rule 39-1 when preparing your bill of costs.
9th Cir. No.

v.
The Clerk is requested to tax the following costs against:

Cost Taxable
under FRAP 39,
28 U.S.C. § 1920,
9th Cir. R. 39-1

REQUESTED
Each Column Must Be Completed

No. of
Docs.

Pages per
Doc.

Cost per
Page*

TOTAL
COST

ALLOWED
To Be Completed by the Clerk

No. of
Docs.

Cost per
Page*

Pages per
Doc.

TOTAL
COST

Excerpt of Record

$

$

$

$

Opening Brief

$

$

$

$

Answering Brief

$

$

$

$

Reply Brief

$

$

$

$

Other**

$

$

$

$

TOTAL:

$

TOTAL: $

* Costs per page may not exceed .10 or actual cost, whichever is less. 9th Circuit Rule 39-1.
** Other: Any other requests must be accompanied by a statement explaining why the item(s) should be taxed
pursuant to 9th Circuit Rule 39-1. Additional items without such supporting statements will not be
considered.
Attorneys' fees cannot be requested on this form.
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, swear under penalty of perjury that the services for which costs are taxed

were actually and necessarily performed, and that the requested costs were actually expended as listed.
Signature
("s/" plus attorney's name if submitted electronically)
Date
Name of Counsel:
Attorney for:

(To Be Completed by the Clerk)
Date
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Costs are taxed in the amount of $
Clerk of Court
By:

, Deputy Clerk

